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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ALI SHAH MOUSOVI, et al., 

Petitioners/Plaintiffs , 

V. 

GEORGE W. BUSH, et al., 

Respondents/Defendants. 



Case No. 1:05-CV-01124 (RMC) 



DECLARATION OF R. MICHAEL SMITH IN SUPPORT OF PETITIONERS' 

JOINT MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION 

TO RESPONDENTS' MOTION TO STAY PROCEEDINGS AND REPLY 

BRIEF IN SUPPORT OF PETITIONERS' MOTION FOR IMMEDIATE 

ISSUANCE OF A WRIT OF HABEAS CORPUS OR ORDER 

TO SHOW CAUSE UNDER 28 U.S.C. § 2243 

I, R. Michael Smith, make the following statements to the best of my personal 
knowledge and belief: 

1 . I am an attorney at the law firm of Dechert LLP, 1775 I Street, N.W., 
Washington, D.C. 20006. I am licensed to practice law in the District of Columbia and the 
States of Maryland, New York, Virginia and Pennsylvania. Dechert LLP represents Petitioners 
Ali Shah Mousovi, Izaatullah Nusrat, Haji Nusrat, Haji Rohullah Wakil, Sabar Lai, Wali 
Mohammed Morafa, Abdul Rahman Aziz Khan, Abd-Al-Rahman, and Abdul Razak Iktiar 
Mohammed in the above-captioned action. I make this declaration in support of Petitioners' 
Joint Memorandum of Points and Authorities in Opposition to Respondents' Motion to Stay 
Proceedings and Reply Brief in Support of Petitioners' Motion for Immediate Issuance of a Writ 
of Habeas Corpus or Order to Show Cause Under 28 U.S.C. § 2243. 

2. Attached hereto as Exhibit A is a true and correct copy of an Order Setting 
Final Deadline for Submission of Factual Returns issued by Coordinating Judge Joyce Hens 
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Green in In re Guantanamo Detainee Cases, Nos. 02-CV-299 (CKK), et al. (Order dated 
Oct. 29, 2004). 

3. Attached hereto as Exhibit B is a true and correct copy of an Order to 
Show Cause issued in Tumani v. Bush, No. 05-CV-526 (RMU) (Order dated Apr. 19, 2005). 

4. Attached hereto as Exhibits C through E are true and correct copies of 
government documents released under a court order entered in htigation brought under the 
Freedom of Information Act. See American Civil Liberties Union v. Department of Defense, 
No. 04-CV-4151 (AKH) (S.D.N.Y.). 

I declare under penalty of perjury that the foregoing is true to the best of my 
knowledge and belief. Executed on July 12, 2005. 



^. MICHAEL SMITH 
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EXHIBIT A 
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UNITED STATiS DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



In n Gnantuamo Defadnee Caits 



Ova Action Nos. ^^^ 

0243^-02^9 (CKK). 02-CV-0828 (CKK), 
02^:V-1130 (CKK), 04^:y-I135 (ESH), 
04-CV-1136 (JDB), M-CV.1137 (RMQ, 
044:V-1142 (RJL), 04-CV-1144 CRWR), 
M4:V-1164 (RBWy, 044^^-1166 (RJLX 
044:V-1194 (HHK), 04-CV-1227 (RBW), 
04-CV-1254 (HBK), •4-CV-1519 (JR) 



ORDER SETTING UNAL DEADLINE fX)RSUBMISSIONOFFACTUAL RETURNS 

Follo^ng two status confercno^ before the Court during the week of August M 
counsel for «.pond«ats subrnitted a letter dated August 3 1 . 2004 setting fi^ 
scheduleforthcfflingoffetualreturnsinthesecoordinatedcases. mretan» were to provide 
deUdled fi^tuid b«es fo the government's detention of the petitioners seeking ^ 
thi»i«i««liction. Underd«respondents>oposedseheduk.aUret»mswerelobefiledfor 
pctitionersinthependingcasesbeforetheendoftheweekcornmencingOctoberlS.^ TT^c 
Court appnwed the respondents Vq»sed scheduk and incorpc^atcd the deadUM 
scheduling orderd-ted September 20.2004. As of this date, respondents have yet to file the 
xequiredremmsforscvenpetitiocers. TIk^c petitioners .re: Omar Rajab Amin (in AlOddL- 

united States. 02-CV4)828 (CKK)). MoezzamBegg (in Baa^LB^ 

K4artinM»banEa(inEl:BannavBu^ 

Boudella (in Po..«.^iene v. Bush. 04^-1 166 (RJL)). «k1 Abdullah Majed Sayyah Hasan 

AhuKiimi and SahnanBin Ibrahim Bin Moh^nmed Bin AUAl-Khalifa(inMmS^^ 
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04-CV-1227(RBW)).' 

Respondents medastatus report OB October 22. 20W explaining why fiu^ialn^ 

havenotbeenfilcdforthcabovcmcationedpcUtionm. In all seven instances, respondents 

cxplaixKd that they havenot yet filed the rctun^ because .hey tove not becaaW^ 

Coa,b.tantStatu»ReviewTTibunairCSRnP«>ceedingsforthosepetitio««^ Specifically. 

«p<„„tents claim that the delays have occurred asaresult of the petitionen.-!^^ 

p,odt«tionofwitnea«.««ldoc«meatsthat*epetitione«p,c«m«*lyW^^ 

refute the government'scharge, in the CSRTprocecdings that Aey are enemy comb«^^ 

(>! the same date as the fiUng of the respondotts • status n^ regarding fectttal i^ 

counsel for petiticmerM^tinMubangaintheEl^ajMca^ 

respondcntstomeaninunediatereplytoMr.Mubanga'sp<^tionforwritofhabeasco^^ 
thed1ernativeforissu««xofthev^titsel£Citing28USr.§2243««dpreviomoxd^ 
in El.B.nna. ccunsd claims that respondents have no icgalright to icfase to reym^ 
petition pending the conq.letionofCSRT proceedings, which commeiK^toDgafterth^ 
petitioner was detained in A«ca and incarcerated at the Guantanaino Bay Naval Bas^ 

Tl,e Courtis aware that respondents have «>ught to dismiss the petitions for writ of 
babe., corpus of M-ninMubang. and the other detainees based in part on the argU^ 
CSRT proceedings provide more than sufficient due process to anow the governmeat'scontfamed 



' i„«nnnl«-ifated October 4 2004, the Court clarified that respondents were not 
objection rclatiDg to that statement 
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cusuxly of the petitioners. The Court expects, however, that the petitioners wffl challenge 
respondents' poitionwhentheyfUetheirnsponsestotheinotiontodismiss. Tliose i^ponscs 

axe not doe until November 5, 2004 and. theiefiae, the issue regarding the alleged 
appropriateness «.d sufficiency of the CSRTproceedings is not yet ready for judicial ^^^^ 

in most of these cases.^ 

Notwithstanding pending issues concerning the appropriateness and sufficiency of the 

CSRT proceedings, and without prejudice to the future lesolution of those issues, the reasons 
cited by respondans in their October 22. 2004 status report do not justify the xesponden^^ 
to comply with this Court-sSepten^ber 20.2004 Order nxiuiring factual return, to be submitted 
by the end of the week commencing OctoborlB. 2004. Most, if not aU. of the petitioner, who 
have not yet received fi«m«l returns were initially detained nearlythree years ago «id have 
remainedincurtodysincethattime. Respondents must be able to provide forthwith the factual 
b««s for the initial detention and continued custody without waiting for the pnxiBction of t^^ 
evidence ieforencedinti.erespondarts-st.ms report. According to the «spondents' own 
representations, that evidence is being sought by the petitioners themseWes in support of thd^ 
efforts toestablishftattheyarenotenemycombatants. It is therefore unlikely that the 
respondents will rely on such evidence to justify the detention of the petitioners. More 
i„qK,rtaady. if «.ch evidence is not yet in the possession of the respondents, it could no^ 
fonned the basis for respondents' continued custody of die petitioners mx^ is therefons 
unnecessary for the filing of actual returns in opposition to the petitioners' claims 



^ The issues concerning the vaUdity of the CSRT proceedings has been fully bnefedm 

o«. of th^Tc^ThcpetitionersinMOd^ filed theirreplyto^egov™^^ 
TnL on October 20. 2W4 and the respondents filed a reply thereto on October 27. 2004. 
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being held unlawfully. 

Accordingly, and for the foregoing reasons, it is hereby 

ORDERED that respondents shall file on or bcfOTc November 3, 2004 ftctnal returns fiar 
the following petitioners: 

Omar Rajab Anun rAl Odah v. United States. 02-CV-0828 (CKK)), 

Moazzam Begg /^aggv.Bnah. 04-CV-l 137 (RMQ). 

Martin Mubanga fEl-Banna v. Bush. 04-CV- 1 144 (RWR)), 

Mohammed Nechla(B2Uffiedi«evJh«h,04-CV-1166(RJL)). 

Hadj Boudelb (yi^«r»,^i^., R«,h. 04-CV-i 166 (RJL)), 

Abdullah Majed Sayyah Hasan Ahioahni rAhmiifaati v. Bush. 04-CV-1227 (RBW)). and 



Sahnan Bin Ibrahim Bin Mohammed Bin Ali Al-Khalifa fAfanur 
1227 (RBW)). 



j,04-CV- 



There shall be no fivtiier extensions. 



rnS SO ORDERED. 
October 29, 20O4 



JOYCE HENS GREEN 
United Stales District Judge 
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EXHIBIT B 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



MUHAMMED KAHN TUM\NI, 
et al. 



Petitioners/ 
Plaintiffs, 



Civil Action No.: 05-0526 (RMU) 



GEORGE W. BUSH et al.. 

Respondents/ 
Defendants 

ORDER 

DIRECTING THE DEFENDANTS TO SHOW CAUSE AND SUBMIT FACTUAL RETURNS 

Before the court is the plaintiffs' petition for a writ of habeas corpus. "A court, justice or 
judge entertabing an application for a writ of habeas corpus shall forthwith award the writ or 
issue an order directing the respondent to show cause why the writ should not be granted, unless 
it appears from the appUcation that the applicant or person deuined is not entitled thereto." 28 
U.S.C. § 2243. In addition. "[t]he person to whom the . . . order is directed ^Aa/Zmake a return 
certifying the true cause of the detention." Id. (emphasis added). 

The goveniment takes the position that "[i)t makes no sense for proceedings related to the 

merits of these cases, such as submission of facUial returns in response to orders to show cause 

regarding the issuance of habeas writs, to go forward when decisions from the D.C. Circuit . . . 

will determine the legal analyses applicable to the cases[.]" Defs.' Mot. to Stay at 9. 

Furthermore, the government argues that requiring submission of factual remms burdens the 
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government's resources and risks the inadvertent disclosure of classified information. Id. at 12- 
13. 

The fact that the D.C. Circuit has not yet issued its decision m the related appeals (or that 
this case is stayed pending the D.C. Circuit's decision on those appeals) does not prevent the 
government from processing the returns. On the contrary, the court determines that petitioners' 
counsel should be able to review the returns now so that they can develop their case and prepare 
for any consultation with their clients. As to the government's concerns regarding classified 
information, the protective orders entered in this case will guard against any inadvertent 
disclosures. Finally, the government's generic references to the expendinires of its resources and 
logistical burden does not pensuade the court to delay ordering the returns; the court is confident 
that the government can handle this task. 

Accordingly, it is this 19th day of April, 2005, 

ORDERED that the defendants shall show cause why the writ should not be granted and 
submit factual returns within 90 days of this order. 

SO ORDERED. 



RICARDO M. URBINA 
United Slates District Judge 
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EXHIBIT C 
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J-'{(MSG001 RTF^ 



'U 



Pagef] 



Fr om Capront. Valene E (O GC) (FBI) 
b6 -1 T d l (INSD) <FBi) 

b7C -1 CC 



Subject' RE GTMO 



SENSITIVE BUT UNCLASSIFIED 
NON-RECORD 



13 



—n rininal Message — 



From I l (INSD) (FBI) 

Sent Monday, August 16, zou4 2 49 PM 



To Caproni, Valene 
Subiect' FW GTMO 



E (OGC),(FBI) 



SENSITIVE BUT UNCLASSIFIED 
NON-RECORD 



I 



Fron{ 



- QriQinal Messaqe- 



This Should be the last one Let me know followup or not 



30M) (FBI) 



u,c 1 R Rnt Friday. Julv 30. 2004 1 56 PM 
^^^ '^ T f l t lNSD) (FBI) 

I Subject RE GTMO I 



SENSITIVE BUT UNCLASSIFIED 
NON-RECORD 



4 Bv nst^^i^isMmWi^lS^SMi 



' FSiiSJ^n^HTSetamee interview exact date unknown, while leaving the interview building al Camp Delta 

at abSately 8 30 p m or later, I heart and.observed in the hallway loud.music and flashes of hght I 
w4ed°fShe hallway into the o^n door of a r^ion.tonng room to see what was going on From the 
walked from tne "^'V™* '"'"""' "^ adiacent inten/iew room At that time 1 saw another detainee 

'TuTh^oT^^^l^XTS^TorS^^^^^^^ such;.echn.,ues were not a"owed nor approved by 
FBI pohcr While at GTMO no such techniques were never conducted to my knowledge by any of the 



DETAINEES- 14 14 



/f/^i 



4737 
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|((MSG001 RTF . 



CITF personnel assigned at GTMO . , , . , . ^,,r- . « , 

ADDiraximately one or-two days later, DHS tactics were discussed at a weekly held CITF staff meeting 
Many of the CITF investigators discussed how. some of the DHS tactics had been counterproductive in 
buildi ng rappo rt with' detainees who were being interviewed by CITF membere Acting FBI SSA 

I l ad vised that no 'ciTF personnel including FBI agents were to take part in any such 

' .ntftfviftws or nterrooations wtiich fell outside the'FBrs policy of interviewing detainees ASSA 
. iniBmgYTg VI " ^ .-.. ... .u.. ....» !,»»»,;,» =,-,,«» «f onv cimiiar instances where aaressivi 



b2 -1 

I 



■interroaations wnicn leii ouisiae ine rois ponuy ui imoiY.v,f....« ««.»».-».» .. — .. 

lalso advised us that if we became aware of any similar instances where agressive DHS 
tactics had bJ en observed to notify him. provide lietail5,and he would make these mgan cfi5 hnr.wn tP ■ 

aDDroonata GTMO DOD and DOJ officials It should be noted that while at GTMO. ASSA| 1 

aded m -an exemplary manner and represented the FBI as a consumate professiona This summary 
dSa3s"he onlyTnSnl I have to report regarding observing a non-FBI approved tactic being used on a 



detainee at GTMO 



— Qnninf)! Message- 



S ent Thursday. Juiv 2a. 25 ST 
Td I t OM: 



](INSD) (FBI) 
9 59 AM 



Subject RE GTMO 



SENSITIVE BUT UNCI-ASSIFIED 
NON-RECORD 



Could ^ou please provicJe a short summary of , what you observed Thanks 
— onninal Message — 



Frnm l 1 (01^) (FBI) 

g^n. Fnrtav.h.lv 09 20044 20 PM 



Subject RE GTMO 



SENSITIVE BUT UNCl-ASSIFIED 
NON-RECORD 



non-ClTF personne 
. He'amee 



FBI Omaha 
npc Mninp.; R A 



observed some non-FBI policy treatment which was <;°"^"f„^,^y "°"f"';^f " "^'^ 
— -g used on one detainee I did not observe any physical mistreatment of any 



— Onginal Message- 



DETAINEES- 141 5 



/^/5 



47j8 
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EXHIBIT D 
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SENSITIVE BUT UNCLASSIFIED 
' NON-RECORD 



! Here IS Ihe second summary' One more to go 
t — J Onqinal lyiessaoe---^ 
t From l I BS) (FBI) 

Sent Mnnnav Auaust OA. ^""4 if 46AM 



INSD) (FBI) 




. b7C -1 
/ 



b7C -1 

1 As requested, here is ajbnef summary of what I pbserved at GTMO 



! On a couple of occassibns, I entered interview rooms to<find a detainee chained hand and foot in a fetal 
S position to the floor, with no chair, food, or Water Most rimes they had unnated or dafacated on 
ithemselves, and had been left there for 18.1 24 hours or more On one occassion, the air conditioning 
I had 'been turned down so far and the lenfiperalure was so cold in the room, that the barefooted detainee 
[was shaking with cold When I asked the MP's what was going on. I was told that interrogators from the 
tday pnor had ordered this treatment, and trie detainee was not to be moved On another occassion, the 
! A/C hacJ been turned off, making the temperature in the unventilated room probably well over 100 
Jdegrees The detainee was almost unconcious on the floor, with a pile of hair next to him He had 
lapparently been literally pulling his own hair oiit throughout the night On another occassion, not only 
jwas jhe temperature unbearably hot, but extremely loud 'rap music was being played in the room, and 
ihad been since the day tjefore, with the detainee chained hand and foot in the fetal position on the tile 
floor I '.[ I 1 

I ! 1 , ' I r^ |b2 -1 

;Any puestions, fee) free.to ca» orask via ernail I ^ | j^g .j 



Se nt' Thursday. July 29i 2004 1 58 AM 
To l ' i (BS) (FBI) 

"SUDJ 



1 6TI1/I6 



SENSITIVE BUT UNCLASSIFIED 
NON-RECORD 1 '' 



HEVeBJ is 33SCtASBS?lKS "Bto^ 



Cl^ssIErED BY «15-yDKa,'SCE;-95g (Js^'clA-415 



n; I 



DErAINEES-1760 



5053 
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EXHIBIT E 
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jXS. XttfUtmemt of Jiutiec 



M((}or<Stmral Dossld J. Rydir 
DepntmoBt of tiie A — 



J«ly 14,2004 



Fort BelVDir, Vngfaiii 22060-S506 



RkS 
DearCflonvtl^nten 

^ agcDta irfthB Pedeal Bmtt of BivwiigBkii (FB9 of ^ilyM«5^ 



OPKXVKwn nxm w w 4 *av» mat wb^»w» y y — ■\— 't- ;= ; _, - :>.. 

w» jimnt to obittw tho inteaoj^A« occumng in t dlfBB^^ 

ax««i^«S5bKiT»tion vrt»dowiw«a«i^ 
movoiM&tofteettrtnahadoocttnd. SI»diRCtedaiittanetodixt^a 
eut«io over tl» tmo-ww mitnr betwwa dtt iottmigBdoD i^ 
■aoaiooaL SA CU««Bte ditiwoizadddi^im^ 

wruuuM. Ttepqghfcewavtahiiceoamaniiiioniliy.SA ac i intwte tiien 
ob«v«lSgLUcvpodtk»baadfUtwwalhadet«iiiBegdto»^^ 
camta. •S«ikttlii^ih»ckl«l«idhbh«id»y»»cuflbdtohs 
SAOemciittobKnrod Sgt Lwcy ijiomnihf wU«P«ing fa<be 



ettcHliig lal nplTiBf lodoatoKf «nu (^« « 
■Ml ooattct ^vt9i a woman would have becnn 

. OnmaietibBnoBeoAMaloKdietfe . . 

gmoaeiiii ja «iB, «nd Sgt Laoy*. hand. ■FP«5«» tobo mrioagit 

£15toSSWSSS3£dit.li»rfiJ5^»fJ»c^^^ 
nilliBsawnraaliaiiiutflieiestxaiiiBi. SiibwquABflx, fha maziiiB wtap nu 
pwSouily taped &• wittia ind W be» in the in»noa«*^ 
SgL lJU0y dudnglfae iidcnoBatten nHBBtoM the obscfvi^ 



Case 1:05-cv-01124-UNA Document 10-3 Filed 07/12/2005 Page 18 of 19 



Gwwnl Donald J.Rrdcr 



ag iolo a ftial positioa on the floor and cfyii« 



detafaKca rtmlt in dfitaiaaM a 
inpdo. 

mubhdfUshead. SAMortia asked Mr. Bopket«*«ft«1MdBt^ 
SStoa ul«i howthe duct tt^c iwUd be ieo»VBd fls« 



FMi2Sttdta«W8dI)«iiiw#63.fi«hahlidl^^ 



iflolrtion WW inxoved fy appcepriiite I>>D BirtliDn^^ 



IIkk vitnatkni were lefoeneedtaL a K 



-~ - yM» 2003 c — -— ^^ ^. 

SSMSoSSdSSSTatorit^te^^ £brtf» R«oord dated 15 »«»Si*Sl&i.™ 

nona«mw«idiMflKietfaiaariturtoBiiMqc rcmuinwinitw1 <oDoDto^»prop^ 
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QenealDaDiadJ.Ityder 

If I c«n providB my Sntiia : 



to 7ou» pieue do w)t bflsiiste to call. 




Diiccior 
DMtiaa 



